
UNITED STATES BANKRUPTCY COURT 5 2 
"'* * Y couflr '"cr 

SOUTH CAROLINA FOR THE DISTRICT OF SOUTH CAROLINA 

IN RE: 

Kisha M. Crawford, 

CIA No. 02-01266-W 

JUDGMENT 

Based upon the Findings of Fact and Conclusions of Law as recited in the attached Order 

Debtor. 

of the Court, Kisha M. Crawford's ("Debtor") Motion to Vacate the March 14,2002 Order that 

Chapter 13 

granted Blanton Supplies, Inc. ("Blanton") relief from the automatic stay is granted. Debtor must 

immediately pay Blanton the attorneys' fees Blanton incurred in exacting the default judgment 

and defending the Motion to Vacate in the amount of $1,500.00. The Court may set a hearing to 

address Blanton's $362 motion upon further consultation with the parties. 

- 

Columbia, So th Carolina, 
7my9 $& ,2002. 

STATES BANKRUPTCY JUDGE 



DWTOR, DEBTORS ATTORNEY, TRUSTEE 



ENTERED 
MAY 2 4 2002 UNITED STATES BANKRUPTCY COURJ)l;;,& 

o;,,i~; r( * 
K. R. W.- *"RT c . 4 R o ~ , ~ ~  FOR THE DISTRICT OF SOUTH CAROLINA 

I Further references to the Federal Rules of Civil Procedure shall be by Rule 
number only. Further references to the Federal Rules of Bankruptcy Procedure shall be by 
reference to the Bankruptcy Rule number only. 

IN RE: 

Kisha M. Crawford, 

Debtor. 

2 The Court notes that, to the extent any of the following Findings of Fact constitute 
Conclusions of Law, they are adopted as such, and, to the extent any of Conclusions of Law of 
constitute Findings of Fact, they are so adopted. 

CIA NO. 02-01266-W 

ORDER 

Chapter 13 

THIS MA'ITER comes before the Court upon Kisha M. Crawford's ("Debtor") Motion 

for Relief from Default Judgment (the "Motion to Vacate"). Debtor seeks to vacate a judgment 

this Court entered on March 14,2002 that granted BIanton Supplies, Inc. ("Blanton") relief from 

the automatic stay against Debtor. As its basis for vacating the March 14,2002 Order, Debtor 

argues the default judgment was entered because of excusable neglect by her counsel in failing to 

respond to Blanton's motion timely. Blanton objects to the Motion to Vacate, arguing (1) it 

properly received relief from the automatic stay, (2) Debtor has not shown a meritorious defense 

as required by Federal Rule of Civil Procedure 60(b), and (3) the setting aside of the Order would 

unfairly prejudice Blanton.' In addition, Blanton asserts that it should be reimbursed for fees and 

costs it incurred in defending the Motion to Vacate. After considering the pleadings and 

counsel's arguments, the Court makes the following Findings of Fact and Conclusions of Law 

pursuant to Rule 52, applicable in bankruptcy proceedings by Bankruptcy Rule 7052.' 



FINDINCS OF FACT 

1. 011 M a y  1, 2000, B l i ~ t i t o ~ i  r e ~ e i v e ~ l  i i t l  OIKI~I- 01' S;IIC d i t~cc t i~ ig  ;I I ' o ~ ~ c I o s ~ ~ r c  01' l)cbtor's 

property upon which 13lanton liolds n mol-t:;lgc. A sale dale w;~s set li)~- .lu~ ic  5. 2000; howc\~cr. 

on tI1;1t (late. Debtor f i led her l'irsl ba t l k~ -~~ l ) t cy  case. (:/A No. 00-03XX5-I>. 'She schetlulccl sale d id 

riot OCCLI~ .  

2. On I>eccmbcr 7. 2001, the first case \\,as tlis~iiissetl. 

3.  After  thc clismissal o f  the f i t -s t  c;lsc. the (\)~CC~OSLII.C S;IIC \V;IS t - e ~ ~ l ~ ~ i l ~ ~ l c d  li)~- I:c~>I-LI~~II-~ 4, 

2002. 

4. Llchtor l i led  licr sccolltl and currelit Cliaptet- I ?  ba~thruplcy case 011 Fchru;~ry 1. 2002. 

5 .  O n  Febru:~ry 4, 2002. the t'oscclosuse s:ile was heltl witlit)ut notice o f  L3chtor's sccontl 

bnnkl-uptcy case. A t  the sale. Ulanton p~~rcl i ;~scd the mort:r;~:rctl p~-ol>c~-ty; l io~vcvcr,  because o f  

I l c b t o r ' ~  bankl-uplcy. t i t le 1 1 ; ~ ~  ~ i o l  hccn tl-:~~rsSc~~lcrl to I l la~ i to l i .  

0. I3lanLon f i led a Mot ion for I<clicSSt-om Stay (the "Mot ion ht- I<elieS3) on I7cbl-itary 17, 

2002. 111 i t s  M o t i o ~ ~  f o ~ ~  f<clicS. 13li111to11 i~ l lcgcs t11~1t .  ~ L I I ~ ~ ; I I I ~  t o  1 I U.S.C. $3(>2(tI)(l), flcl>tor 

cannot provide Bl;~nton wit11 ;ttletluatc p ~ . o t c c t i o ~ ~  l>ccause I1cl)lor lacks ccluity ill the si~l).jcct 

p r o ~ u t y  ;i~itI hccausc 1)cbtor l i ; ~ ~  tior mntlc any 1?ostl>ctition aclccl~l;~tc lprotcclio~i p ; ~ y ~ i i c ~ i t s  to 

Lil:uiton3 in  ;~cltlilion. Blanton ; l rpcs  that. ~,~~rsu:i l i t  t i )  $3h2(c1)(2). l)'l>tos I;lcLs ccl~l i ty ill tile 

Iwopesty and that tlic sul>jccl property i s  ~ i o t  necessary 111- ;in c l lcct ivc I-corganiz;~tio~i. 

7. As set forth ill tlie Ccl-tillcatc oI'Sc1-vice fi lctl w i th  {lie Caul-t on l;ch~-uary 27, 1002, 

B l ~ i ~ l t o n  sesvecl the Mot ion  lo r  l i e l i c f o n  l lcl>to~-. I>chlo~-'s counsel, c1nt1 tl ic C'liaptc~- 13 Trustee 

X. The t le:~t l l i~ie f(>r fili~i: ol?jcctio~is t o  the Mot ion fol- Rc l ic f  \\.;IS March 12. 2002. 



9. On March 13,2002, Blanton filed a Certification of No Objection with the Court as well 

as a proposed order granting it relief from the stay. 

10. Also on March 13, 2002, Debtor filed her Response to Motion for Relief from Automatic 

Stay. 

11. On March 14,2002, the Court entered an Order granting Blanton relief from the 

automatic stay. 

12. On April 15,2002, Debtor filed the Motion to Vacate the March 14,2002 Order. 

CONCLUSIONS OF LAW 

To set aside a judgment, a party must rely on Rule 60(b), applicable in bankruptcy 

proceedings by Bankruptcy Rule 9024, and its two-step process. Hovis v. Grant 1 Jacoby. 

Inc. (In re Air South Airlines. Inc.), 249 B.R. 112, 115 (Bankr. D. S.C. 2000). First, the Rule 

60(b) movant has the burden of proving the following: (1) it timely filed the Rule 60(b) motion; 

(2) the non-moving party will not be unfairly prejudiced by the setting aside of the judgment; and 

(3) it has a meritorious defense to the action. Augsta Fiberglass Coatings. Inc. v. Fodor 

Contracting Corp., 843 F.2d 808, 81 1 (4th Cir. 1988); Air South, 249 B.R. at 116; In re Dorsett, 

1999 WL 33486072 at *2 (Bankr. D. S.C.). Once the requirements of the first prong have been 

met, the moving party must then satisfy one of the six grounds for relief as set forth in Rule 

60(b). See Air South, 249 B.R. at 116. 

In this case, Debtor filed her Motion to Vacate thirty-two days after the Court entered the 

March 14, 2002 Order, and the Court believes this filing was timely under these circumstances 

and satisfies Rule 60(b), which requires a movant to file its motion no more than one year after 

the judgment was entered when the movant relies upon mistake, inadvertence, surprise, or 



excusable neglect as its ground for relief from judgment. Sl;r; i& at 116 (finding a motion to 

reconsider was timely filed when it was filed thirty-seven days after the entry of default). 

Next, Debtor must prove that Blanton will not be unfairly prejudiced if the judgment were 

set aside. Blanton argues that, if relief were granted to the Debtor, Blanton will suffer prejudice 

as Debtor's multiple bankruptcy filings have delayed Blanton from pursuing its remedy to 

foreclose against the subject property. In addition to delay, Blanton also cites the attorneys' fees 

it has incurred in pursuing these foreclosure actions as prejudice it would endure if the March 14, 

2002 Order were vacated. The Court agrees that Blanton has suffered prejudice to the extent that 

it has incurred attorneys' fees in exacting the default judgment and responding to Debtor's 

Motion to Vacate, and, if the Order were vacated, the Court would condition the vacation upon 

Debtor paying Blanton's attorneys' fees. Aside from these costs, however, the Court does not 

believe that Blanton will be unfairly prejudiced if the judgment were set aside and Blanton had to 

prosecute its $362 motion. Previously, this Court has ruled that a creditor who obtained relief 

from the automatic stay by a default judgment would not suffer prejudice if it had to prosecute its 

motion. See Dorsett, at *2. Specifically, in m, the Court noted that one factor leading to its 

conclusion that no prejudice would be suffered was because the nonmoving party was both a 

mortgage holder and the highest bidder at a foreclosure sale that was held without notice of the 

debtor's bankruptcy case. Because, in part, no third parties were impacted by relieving the 

default judgment, the Court granted relief from the judgment. The Court believes the facts of the 

case at bar are similar as Blanton is a mortgage holder who was the highest bidder on the 

property at the foreclosure sale. Accordingly, the Court concludes that Debtor satisfies this 

element and that Blanton will not suffer prejudice if the Order were vacated. See also In re 



u, 11 1 B.R. 660,662 (Bankr. S.D. Ohio 1989) (noting that mere delay in satisfying a 

plaintiffs claim is not sufficient prejudice to require a denial of a motion to set aside a default 

judgment). 

In addition, Debtor must have a meritorious defense to the action, and, to satisfy this 

element, the movant must "make a proffer of evidence which would permit a finding in his or her 

favor. (citation omitted) A proffer of evidence requires more than a mere claim of a defense; 

rather, it involves the assertion of facts or law by testimony or affidavit, on which the defense is 

based." Air South, 249 B.R. at 116 (citing In re Basketf, 219 B.R. 754,760-61 (6th Cir. BAP 

1998; Holland v. Vir~inia Lee Co.. Inc., 188 F.R.D. 241,249 (W.D. Va. 1999)). Although the 

movant must assert a meritorious defense, the Court does not consider or weigh the likelihood of 

the proffered defense's success on the merits; rather, the Court focuses solely on whether the 

movant proffers a defense that is good at law. See Fuller, 11 1 B.R. at 662 (Bankr. S.D. Ohio 

1989) (citing United Coin Meter Co. v. Seaboard Coastline Railroad, 705 F.2d 839, 845 (6th Cir. 

1983). At the hearing, Debtor proffered defenses to the underlying $362 motion, claiming she 

would provide adequate protection to Blanton by making a stream of payments under her 

reorganization plan and that the property was necessary for her reorganization because the 

subject property is land contiguous to her re~idence.~ Based on this proffer, the Court believes 

Debtor has met her burden.' 

4 The Court believes that relief from stay under §362(d)(2) may turn on the issue of 
whether the property is necessary for an effective reorganization but notes that the parties did not 
provide sufficient information at the Rule 60(b) hearing for the Court to conclude that issue. 

J The Court notes that, although Debtor's defenses satisfy the requirements under 
Rule 60(b), this fact does not necessarily mean that she will prevail on the merits. 



Having met the I-cquireincnls o f  t l ~ e  lil-st 131-01ig. Dehtor n i ~ ~ s l  lrcxt cst i~hl isl i  o11c o f  tlie 

grounds fhr I-cliefunticr Rulc hO(h). I>chtor a r s ~ ~ c s  i l lnl  she i s  enlit letl to I-clicf pursua~it l o  Rulc 

6O(b)(l) hcc;lusc i l ic P~ i lu re  to respontl t inicly t o  tlic Mo l ion  for Relief stems from mistahc. 

inndvcrtencc. surprise, o r  excl~sahle iieglcct. I3o1li ptlrties sriplil:~tt: that i l ie Mot ion to V i~ca lc  is  

based upon Dchtor's counsel's ~~xistahe rrr neglect; consequently. at the hcaring. no c\.idcncc was 

~xcscntct l  to prove Dchtor's counsel's n~ is f i lhc  r r l  nc:~lcct. 111 I l l i s  C:ii-cuit. sull'iciclrl cause exists 

to scl aside ;I judgiiient under I<r~le 60(b)( l ) (provitlctl thc il irce elcmcnts ol ' lhc f i t -st  prong I ~ a v c  

been p~.ovcn) when tlic movant i s  hla~nclcss ~IIICI IIIC ;IIIOI-I~CY is ;II k111It ill C;ILIS~II~ llrc ~ICI;ILIII 

judgnent. & Auzust;i Fibel-rl:~ss, 843 F.2tl at X I  I (sclting asitlc a (lel.;iult jut lgmcnt where the 

movanl's arrorncy t~:~riUlcd :111 alncndrtl comp la~n l  carelessly and tlitl not l i l c  311 ;IIISW~I-); DJwI!. 

at ''2 (granting the lnol ion to scconsider a t l c k l u l ~  ju t lg~nenl  wllcrc tllc ;~ttorney's stnfl'niislakcnly 

dockc\cil the dcadline For o\,jcction and counsel ilitl not t imely respond 10 thc cretli lor's i i lot ion 

fol- rc l i c f  horn the stay 1." 

As  tlie prongs o f  the ~wo-par t  lest arc ~itct.  the Caul-1. t l icrel i)~-c 

h Thc Coul-t also consiclcrccl a recent care t l ~ a l  deal1 wi th tlehtor seeking rel ief 
pLlrsLl;rnt to Rule 60(b)( 1) 1'1-om a t lc l i~u l t  judg~i ic i i t  t l i i ~ l  gl- i l l~tct l  her crctl itor r c l i c f l i . o ~ n  l l ic 
automatic slay. See In re Kirkendall. 2000 W L  317 12221 (I lanhr. 1). 1d;tIio). 111 Kirkcncl:~ll. t l ic 
caul-1 t l c i~ i cd  the dchtor's ~ r i t r r i o l ~  to set ahitlc 1l1c or-tlcl-, ant1 lhis C:trurl hclievcs d is t in~u ih l l ing  
lacts cx l ) ln i l~  why the ldnho B;lnkruptcy C'ourl rcaclrctl a clil~lerent I-cslllt tllan issuctl hc1.e. 111 

Kil-kcntlall, Lhc dehtor fi letl n o  response to the motion ib r  rc l ic f  k o n ~  lhc stay ill ;I ~(ILII- niontli 
period. See id. at "'3. I n  contrasl. Dchtor fi lctl licr I-esponsc one (lay late ill the c;~sc heforc this 
Court. Also, thc Kirkendall  dchtor olfcl-cd no cxplunalion or reason for not responding l o  the 
lrlolion and l i l c d  her lnotion l o  set aside ll ie 01-cler on the eve olf i)reclosurc. See id. As  noted 
previously, Debtor l imc ly  fi lctl her Mot ion l o  Vnc:~lc i n  thic c:rse ancl expl:rincd that i t  w:~s solely 
her attorney's neglect 01- ~ni<l; ihe that c:lilsed the t l c l~ i y  i n  respontling. I;LII-tliel-, ill Kil-hcncl;~ll, lhc 
encu~nhel-cd pro11c1-ty was solil at a k~rcclosurc sale to a thil-cl party: ill contrast. in tllc case hefore 
Ihis COLIIT, 110 t l l i rd p i ~ r l y  ~ ) ~ ~ r e I i ; ~ s e d  tlie s~~I!jeet ~ r o ~ e r t y  : ~ t  tlic ~'~~L'cIosIII.~ h;11c. See id I7in:~lly. 
i n  the case beli)l-c tlie Court, I>cblor's I'l;ui Itas hcen confirmctl, antl, ~ ~ n d c l -  the I'li~n. Lll:inton's 
intcl-csts ct111ld he consiclcl-eel to be :~tleq~i:rlcly 171-otcctccl hy tl ic pl:ln pnymciits i t  receive\. 



:I 
_I ORDERS that the March 14,2002 Order, which granted Blanton relief from the 
;I 
:1 

:i .. automatic stay, is vacated. 
i 
~!! 
. . 

IT IS FURTHER ORDERED that Debtor shall immediately pay Blanton the attorneys' 
J 
! 
i fees it incurred in exacting the default judgment and in defending the Motion to Vacate in the ii 
li 
:! amount of $1,500.00. 

IT IS FURTHER ORDERED that a hearing may be set to address Blanton's $362 

motion upon further consultation with the parties. 
I 
I 
- AND IT IS SO ORDERED. 

i Columbia, South Carolina, 1 i "n"r ;M ,2002. 
1 
J 
i 

BANKRUPTCY JUDGE 




